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Jurisdiction
This Court has jurisdiction over appeals from misdemeanor convictions
pursuant to Utah Code Ann. § 78-2a-3(e).

Issues Presented for Review
Did the district court act within its discretion in sentencing the Defendant in
this matter?
This Court reviews a district court's sentencing decisions for abuse of
discretion. State v. Gibbons, 779 P.2d 1133, 1135 (Utah 1989).

Determinative Constitutional Provisions, Statutes, and Rules
Utah Code Ann. § 76-3-204:
A person who has been convicted of a misdemeanor may be sentenced to
imprisonment as follows:
(1) In the case of a class A misdemeanor, for a term not exceeding one year.
Utah Code Ann. § 76-3-301:
(1) A person convicted of an offense may be sentenced to pay a fine, not
exceeding:
(c) $2,500 for a class A misdemeanor conviction; ...

Statement of Facts
The Defendant was charged by Information with Two Counts of Violation of
a Stalking Injunction. (R. at 1-2.) On November 7, 2005, pursuant to a plea
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agreement, the Defendant pled guilty to Count One. Count Two was to be
dismissed following sentencing. (R. at 12-13.) The Defendant came before
Judge Hadfield for sentencing on December 20, 2005.1 The Defendant was
sentenced to one year in the Box Elder County Jail. The Court allowed the
Defendant work release after six months and good time at the Sheriff's
discretion. The Defendant was sentenced to a fine of $1,850.00, a $25.00 court
security fee, and was allowed credit against his fine for any out of pocket
expenses for counseling. (R. at 22-23.) The Defendant subsequently appealed
his sentence to this Court. (R. at 17-21.)

Summary of Argument
This case raises nothing more than a question of whether the trial court
acted within the bounds allowed by law in sentencing the Defendant. Defendant
has made no argument, nor presented any evidence, to suggest the trial court
abused its discretion or exceeded its authority. Defendant's appeal is nothing
more than a frivolous attempt to get a second chance at sentencing.

1

The judgment reflects that the Defendant came up for sentencing on December 6,
2005. However, this is inconsistent with the court's docket, which reflects a sentencing
date of December 20, 2005.
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Argument
I.

The District Court Acted Within Its Discretion In Imposing Sentence In
This Matter.
Trial courts are granted wide latitude and discretion in sentencing, and

their sentencing determinations should not be disturbed unless they involve an
abuse of discretion. See. State v. Corbitt. 2003 UT App 417, fl6, 82 P.3d 211.
"[T]he exercise of discretion in sentencing necessarily reflects the personal
judgment of the court and the appellate court can properly find abuse only if it
can be said that no reasonable [person] would take the view adopted by the trial
court." Jd. An abuse of discretion is generally limited to circumstances where the
trial court fails to consider all legally relevant factors or imposes a sentence that
exceeds legally prescribed limits. See. State v. Moreno. 2005 UT App 200, ^|8,
113 P.3d 992, citing, State v. Nuttall. 861 P.2d 454, 456 (Utah Ct. App. 1993).
In his brief before this Court, the Defendant freely acknowledges that he
violated the stalking order served on him, thus committing the offense charged.
However, he claims that the maximum sentence is "unjust and unfair, considering
the circumstances." The Defendant presents no claim that the trial court failed to
consider a legally relevant factor, nor does he claim that the sentence imposed
by the trial court exceeds legally prescribed limits. Instead, he claims, "My past
record is not one I am proud of, but I have nothing in my past that says that I
have a problem with this sort of thing happening again. I violated twice and I
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have learned my lesson." He goes on to speculate that he could attend college if
released early.
However, Defendant's late regret is at best irrelevant. In fact, his
statement is false. The Defendant has a long adult criminal record dating back to
1994, with a juvenile record before that. (Exhibit A, PSI from Prior Case.) The
Defendant's prior record includes a felony Unlawful Sexual Activity With a Minor
conviction, three D.U.I, convictions, and a conviction for Assault on a Peace
Officer, in addition to a number of other minor offenses. On the prior offense,
The Department of Adult Probation & Parole recommended revocation and a
prison sentence. Given the Defendant's extensive records, it is clear that a
reasonable person could come to the conclusions reached by the trial court in
this case. Moreover, the jail time, which was imposed with work release after six
months, did not exceed the statutory maximum. See. Utah Code Ann. § 76-3204(1). The fine imposed of $1,850 was less than the statutory maximum. See.
Utah Code Ann. § 76-3-301 (1)(c). There was no abuse of discretion.
In this case, the Defendant's stated desire to do something productive with
his life does not constitute a basis for overturning the sentence of the trial court.
Indeed, Defendant's appeal meets the definition of frivolous under Utah R. App.
P. 33(b), as it is not supported by existing law, nor any good faith argument to
modify the law. The Defendant's appeal should be dismissed and the trial court's
sentence affirmed without oral argument.
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Conclusion
As set forth herein, the trial court acted within its discretion in sentencing
the Defendant in this matter. The trial court did not exceed statutory maximums,
nor did it act unreasonably under the circumstances. The Defendant's appeal is
nothing more than a frivolous attempt to obtain a reduction in sentence. The
State respectfully requests that the sentence of the trial court be affirmed.
DATED this

/ ff*1 day of April, 2006.

Benjamin fe-Rasmussen
Deputy County Attorney
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Certificate of Mailing
I hereby certify that on this / a ^ 1 day of April, 2006,1 mailed, two true
and correct copies of the foregoing Appellee's Brief, to the following individual:
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Inmate #77118
Box Elder County Jail
P.O. Box 888
Brigham City, UT 84302-0888
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PRIVATE
STATE OF UTAH
ADULT PROBATION AND PAROLE
REGION II - OGDEN
2540 WASHINGTON BOULEVARD, FIFTH FLOOR
OGDEN, UTAH 84401
Telephone: (801) 626-3700

MISDEMEANOR
PRESENTENCE INVESTIGATION REPORT
Due Date: 8/11/04
Sentencing Date: 8/16/04
JUDGE

MICHAEL D. LYON

SECOND DISTRICT

OGDEN
(CITY)

WEBER
(COUNTY)

.COURT
UTAH

ANDY BILLINGS

NAME: Steven Vincent Perry
ALIASES:
ADDRESS: 5115 South 5100 West
Hooper, Utah 84315
BIRTH DATE: 03/30/75 AGE: 29

INVESTIGATOR

OFFENDER NO.: 120121
PROS. ATTORNEY: Brandon Maynard
DEFENSE ATTORNEY: D. Chris VanCampen

COURT CASE #

OFFENSE

PLEA

CONVICTION DATE

041900010

Assault Against a Peace
Officer, Class A Misdemeanor
Interference with Arresting
Officer, Class B Misdemeanor
(Current Offenses)

Guilty

7/1/04

961900680

Unlawful Sexual Intercourse,
3rd Degree Felony
(Probation Violations)

Admitted

7/1/04
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RE: PERRY, STEVEN VINCENT
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RECOMMENDATION:
Case #041900010 - It is respectfully recommended Steven Vincent Perry serve a term
of one year and a term of six months jail.
Case #961900680 - It is respectfully recommended Steven Vincent Perry's probation be
revoked and the original sentence of 0 to 5 years in the Utah State Prison be imposed.

EVALUATIVE ASSESSMENT AND PROBLEM AREAS:
In August of 1997, after undergoing a diagnostic evaluation at the Utah State Prison,
Mr. Perry was placed on probation for the offense of Unlawful Sexual Intercourse, a
Third Degree Felony, in the Ogden Second District Court (case #961900680).
In July of 2000, probation in that case (case #961900680) was restarted to allow
additional time to complete his remaining conditions. Then probation in that case was
restarted a second time in April of 2002, after Mr. Perry committed his second DUI while
on probation. He was also placed on probation for that DUI (Brigham First District Court
case #011100055) and spent approximately nine months in the Box Elder County Jail.
Approximately four months prior to being released from jail, First District Court gave Mr.
Perry the option of entering the Northern Utah Community Correctional Center, but he
opted to remain in the Box Elder County Jail in lieu of that program. He later
successfully completed substance abuse treatment through the NUCCC Day Reporting
Center on an outpatient basis.
As AP&P perceives Mr. Perry, the primary problem is his abuse of alcohol and
accompanying dangerous behavior. As previously stated, he has completed sex
offender and substance abuse treatment. On an interpersonal basis he has been
pleasant to interact with, as he has been at times with arresting officers. It appears Mr.
Perry is polite in his verbal interactions with authority figures, yet defiant in his
compliance with the law and court orders. It is disappointing that, after seven years of
probation, we are still dealing with his continued criminal offenses involving dangerous
behavior. His February 2001 DUI involved extremely high vehicle speeds as well as
very risky maneuvering. AP&P feels he was allowed considerable leniency, by First
District Court, when he was allowed probation in that case. In the current case, the
danger in the foolhardy act of assaulting police officers, or any person for that matter, is
obvious.
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EVALUATIVE ASSESSMENT AND PROBLEM AREAS - continued:
On August 3, 2004, as a result of the new offenses currently before the Ogden Second
District Court, Mr. Perry's Box Elder County probation case was unsuccessfully
terminated and he was ordered to spend five months in the Box Elder County Jail,
which is where he is incarcerated as of this report.
Mr. Perry has long since completed the sex offender treatment in relation to his Ogden
Probation (case #961900680).
There is another matter, which should be noted at this time; on August 22, 2002, Mr.
Perry was arrested in Ogden and subsequently pled guilty to Public Drinking, a Class C
Misdemeanor (case #021903370). Eight days jail was suspended upon payment of
$150 fine. Although it was only a Class C Misdemeanor, in light of his previous DUI
offenses Adult Probation & Parole was very concerned because it was an alcohol
offense. An Administrative Review was conducted in which our concern was stressed
to Mr. Perry. At that time he admitted to drinking on a regular basis on the weekends
but denied any motor vehicle use. We have no information contrary. He said since his
last DUI (Brigham District Court case #011100055), for which he spent nine months in
jail, he had a new perspective on driving while intoxicated. At that time he had
completed sex offender therapy and was attending substance abuse treatment three
times a week. Various possible courses of action were discussed including the
implementation of Antabuse, a curfew, or filing of an affidavit.
Mr. Perry had concerns about the side affects of Antabuse and Adult Probation & Parole
expressed concerns about the possible affects of his continued alcohol abuse. He was
allowed to consult with a medical doctor on his own regarding his concerns about
Antabuse. Ultimately, he agreed to a curfew due to his continued concerns about the
Antabuse. He signed a Waiver of Personal Appearance to implement the curfew. It has
come to light that the waiver, with the accompanying explanation of the public drinking
as described above, was never submitted to the Court, or so it appears. It is clear to
Adult Probation & Parole, as illustrated by Mr. Perry on January 1, 2004, that he has not
abided by the curfew that he agreed to. Despite his obvious disregard for the
agreement he made, Adult Probation & Parole does not seek any sanctions against Mr.
Perry on that matter as it appears the waver that he signed was never submitted for the
Court's approval. This explanation is provided for the Court's information, as it appears
the Court was not previously aware. This matter is not being considered in our current
sentencing recommendation.
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EVALUATIVE ASSESSMENT AND PROBLEMS AREAS - continued:
Mr. Perry has been supervised by AP&P for nearly seven consecutive years. During
that time, he has committed two DUI's and now the current Assault on a Peace Officer
and Interfering with Arrest charges. Regrettably, his continuing dangerous and violent
offenses have made it clear he is not someone Adult Probation & Parole is willing to
recommend for continued probation.

OFFENSE:
On January 1, 2004, at approximately 0100 hours, Ogden Police responded to a loud
party. Upon their arrival outside the residence the officers observed a male walking out
the door. The officers asked him if he lived there and he said he did. An officer asked if
they could go in the residence and talk. The male told the officers, "No, I am not letting
you in." An officer asked if there was anyone else inside and the individual said there
was not.
During the course of interaction with the individual, the officers detected a very strong
odor of alcohol on his breath. Additionally, his speech was slow and slurred and he was
having difficulty maintaining balance. As one officer was taking notes, the individual
pushed another officer on the chest. An officer grabbed the individual's hands and
instructed him to turn around, but the individual stated he was not going to and
attempted to pull away. Another officer grabbed the individual's other hand, but he
quickly pulled away from that officer. The subject was then grabbed by the shirt and
arm and pulled to the ground. He continued to resist being placed into handcuffs. He
pulled his arm under his body and yelled for help. One of the officers looked up from
the scuffle and saw Steven Perry exiting the residence with his right fist cocked back.
Mr. Perry then threw his fist in the direction of an officer. Two officers moved to miss
the punch, grabbed Mr. Perry's arms and pulled him into a wall with his own
momentum. An officer was attempting to get Mr. Perry to bring his arm up, but he
continued to pull away from them. Despite the officers striking him and yelling verbal
orders for him to put his hands behind his back, he would not comply. Ultimately the
officers used pepper spray in Mr. Perry's face and Mr. Perry finally released his arms
and was placed into handcuffs.
After those two officers were finally successful in getting Mr. Perry into custody, they
observed a third officer being held on the ground and struggling with the male individual
they were initially dealing with when Mr. Perry exited the residence. Pepper spray was
also implemented on that individual in order to place him into handcuffs.
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OFFENSE - continued:
In subsequently speaking with Mr. Perry, an officer observed a very strong odor of
alcohol coming from his breath and his words were slow and slurred also. Both
individuals were booked into the Weber County Jail.
In conversing with one of the officers, Mr. Perry stated he was sorry for what had
happened and he had been so drunk he was not aware of what had transpired. He
stated, "I'm sorry, you have better things to do than have drunks fight you." He further
stated he would not have fought or resisted, but the alcohol caused him to do these
things.

CRIMINAL SUMMARY:
AP&P records show seven juvenile offense entries, including four shoplifting, one
burglary, and one theft. The burglary, theft, and one of the shoplifting charges were
dismissed. He was counseled, warned and released in one of the shoplifting cases and
was placed on probation in the two remaining shoplifting cases.
His adult record is as follows:
Date

Agency

Offense

Disposition

2/28/94

Riverdale, Utah

Open container

Convicted

8/1/95

Ogden, Utah

Red light

3 days jail

10/28/95

Ogden, Utah

False information,
possession/consumption
by a minor

10 days jail

Operating a vehicle
without insurance

Dismissed
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CRIMINAL SUMMARY ( Adult Record) - continued:
Date

Agency

Offense

Disposition

1/16/96

Ogden, Utah

DOR/DOS

40 days jail,
suspended; $75
fine

No insurance

20 days jail,
Suspended; $192
fine, $100
suspended

Driving without
registration

1 day jail
suspended; $40
fine

5/1/96

Layton, Utah

Disturbing the peace

90 days jail,
suspended; $1350
fine with $1250
suspended

5/10/96

Layton, Utah

DUI

180 days jail,
suspended; $900 fine,
treatment through
Davis County Drug
and Alcohol

DOS

$300 fine, 90 days jail,
suspended

Failure to signal,
license plate violation

Dismissed
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CRIMINAL SUMMARY (Adult Record) - continued
Date

Agency

Offense

Disposition

6/3/96

Ogden, Utah

Driving on a denied
license

$100 fine

Driving without registration

$47 fine

Vehicle unsafe for
conditions

Dismissed

7/17/96

Ogden Utah

Rape,
First Degree Felony
amended to Unlawful
Sexual Intercourse,
Third Degree Felony

Currently on probation
(case #961900680)

2/24/97

Ogden, Utah

Alcohol sale/minor

60 days jail, $350 fine

7/27/98

Weber County,
Utah

Improper registration,
driving on a denied license,
no insurance

$750 fine

12/25/98

Ogden, Utah

Simple assault

Dismissed

3/15/99

Weber County,
Utah

Driving on suspension

$550 fine

6/4/00

Clinton, Utah

Driving under the influence
of alcohol

18 months court
probation, $2200
fine/fee, 120 days
jail, suspended; 80
hours community
service, alcohol
treatment

11/17/00

Weber County,
Utah

Driving on revocation,
FTA, speeding

90 days jail with 2/1
credit
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CRIMINAL SUMMARY (Adult Record) - continued:
Date

Agency

Offense

Disposition

2/18/01

Brigham City,
Utah

Driving Under the
Influence of Alcohol,
Third Degree Felony
(case #011100055)

Formal probation
which on 8/3/04 was
ordered unsuccessfully
terminated after 5
months jail is served

2/23/01

Clearfield, Utah

Driving on revocation,

Dismissed

No insurance,
no registration

Guilty plea

Assault on a Peace
Officer,
Class A Misdemeanor,
Interfering w/Arrest,
Class B Misdemeanor

Current offenses

1/1/04

Ogden, Utah

COLLATERAL CONTACT:
Attempts to contact Mr. Perry's mother, Jackie Perry, were unsuccessful. A voice
message left at her residence resulted in no return phone call being received from her.
RESPECTFULLY SUBMITTED,

ATOR
APPROVED:

VERN
AB:bc
perry.steven.vincent.misd.psi
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